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What Are the Options of the Romanian Constitutional Court 

Although no significant fraud took place in Romania’s July 29 referendum 

when Romanians voted massively to impeach President Traian Basescu, 

retroactive manipulation of the quorum and biased prosecution risks hurting 

Romania’s democracy, international reputation as well as the will of its 

electorate. 

 

                                                                                                                             Bucharest, August 20, 2012 

 

On August 21, the Romanian 
Constitutional Court is expected to rule at 
last on the validity of the July 29 
referendum, itself a popular vote on the 
decision of the Parliament to impeach 
President Basescu.  

In the referendum, 88% voted to impeach 
President Traian Basescu; while most of 
foreign observers attribute the vote to his 
austerity policies Romanians turned out 
with Greeks the most unhappy Europeans 
with anticorruption policies of their 
government. In a 2012 Eurobarometer. 
two-thirds considered that corruption 
increased under Mr. Basescu, who self-

styled himself as an anti-corruption 
champion1. 

The Court failed to reach a decision on 

August 3rd due to lack of required quorum 

of its members (six to three) and 

postponed its decision until September 

12th, leaving President Traian Basescu 

suspended meanwhile and arch-rival Crin 

Antonescu (Liberal Party) acting as interim 

President. The Court was expected to 

invalidate the referendum because it 

didn't achieve the 50% turnout required, 

but instead it demanded for ‘updated’ 

electoral lists to establish if the quorum 
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needed (50% of total voters) was met or 

not. However, the Central Electoral 

Bureau had a total number of voters 

posted on its website throughout the 

referendum, based on lists received from 

the Ministry of Internal Affairs and 

Administration. Nevertheless, the Court 

postponed ruling on the vote citing 

conflicting data on the size of the 

electorate. Although it later advanced the 

decision date to August 21, it opened a 

discussion on the validity of the lists which 

created enormous stir. 

Romania’s 2011 census (to be validated 

officially by Eurostat only in 2013) found 

that only 19 million still reside in the 

country, down from over 21 million ten 

years before. The permanent voting lists, 

on the basis of which the quorum is 

established (following the Court’s decision 

and the insistence of the European 

Commission) feature however a roughly 

18.3 million voters. This makes any 

quorum difficult to reach, as present day 

Romania compares only to last century 

Ireland in the high numbers of undeclared 

migrants, in other words Romanians who 

work and reside in other countries of the 

European Union without any records of 

their departure in Romania’s Ministry of 

Internal Affairs. According to the 

Romanian Constitution they have the right 

to vote in presidential and legislative 

elections, as well as in referenda, so they 

feature in those permanent electoral lists. 

They do not feature, at least in principle 

(as records are scant) in the permanent 

lists for local elections, because one has to 

reside permanently in a certain location to 

vote in local elections. They are eligible to 

vote in local elections in any part of EU if 

they reside legally. The Court ruled, 

however, that lists from former legislative 

elections are to be used, thus setting the 

quorum from a total of 18.3 million 

voters. The Romanian President is elected 

from the simple majority in a second 

round if no candidate meets an absolute 

majority in the first. Following this 

decision of the Court, and open 

arguments among its judges on the 

meaning of ‘updated’ (even a correction 

was needed to the official Gazette as the 

government had understood it had to 

make a new census to update the data; 

the correction from the Court explained it 

only needed confirmation on the data 

passed on July 10th from Ministry of 

Internal Affairs to Central Electoral 

Bureau), the ministers of Internal Affairs 

and his deputy resigned quoting pressures 

on them to provide the missing 1.6 million 

votes needed to reach the quorum. The 

deputy minister was promptly indicted by 

prosecutors for attempt for fraud. Over 

500 complaints were lodged with the 

Prosecutor’s office over multiple voting 

and other minor electoral frauds. An 

independent exit poll commissioned by 

Realitatea TV to Avantgarde, alongside 

other less credible polls predicted 

however a very close result for turnout 

and actual vote to the one that Central 

Electoral Bureau announced, which 

proves beyond doubt that fraud can only 

have been minor and not of a size able to 

influence results. Multiple voting, vote 

buying and other minor fraudulent 

behaviour are endemic in Romanian 

elections. The government complained 

that the Prosecutor’s Office, whom they 
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claim is controlled by Mr. Basescu has 

never bothered to investigate such claims 

in the past, for instance in 2008 and 2009 

when Mr. Basescu’s party and himself 

won with an extremely narrow margin.  

There are four possible outcomes of the 

Court’s meeting on August 212: 

1. New postponement for lack of 

quorum. The argument was made 

that the referendum can be 

invalidated with just a five to four 

majority (unfortunately, many 

decisions in the past have been 

passed with such a majority, 

opening the door to allegations 

that the Court simply operates 

with a political majority), and a 

majority of six to three is 

necessary only for validation. A 

postponement due to a hang-out 

Court would leave the decision to 

the Parliament on what to do next. 

The majority there is still strongly 

against Mr. Basescu. 

2. Invalidation of the referendum. 

This would require that one judge 

changes her position. The data the 

Court had on August 3rd was 

sufficient for such a decision so it is 

unclear why this time it would be 

possible to reach it. 

3. Validation of the referendum on 

the basis of updated lists and new 

quorum. Seeing that Prosecutors 

have de factor seized the July 10th 

lists as evidence and are indicting 
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 See in detail Bogdan Ianccu’s piece at 

http://www.romaniacurata.ro/ltfont-
colorblackgtce-are-de-ales-ccrlt-fontgtltbrgt-
curtea-si-referen-3203.htm 

with unprecedented speed any 

attempt to manipulate the quorum 

retrospectively this decision si also 

hard to imagine, even if the Court 

turned down in June a new 

electoral law argueing that the 

number of voters had dramatically 

decreased. But then as itself asked 

for the quorum of referendum to 

be deducted from the uncorrected 

number of voters it is hard to 

make a prediction based on such 

inconsistency. The Court could use 

its decision on electoral law as 

basis, but it might simply fear 

prosecution if it does. 

4. Cancelation of the referendum due 

to conclusion that electoral lists 

are grossly inaccurate, that 

hundreds of thousands of dead (in 

Romania and abroad) still feature. 

One of the nine judges, Aspazia 

Cojocaru, has already advanced 

this hypothesis. Cancelation would 

again send the ball to the 

Parliament, which is unlikely to 

reinstate Mr. Basescu. 

The result is hard to predict. It is however 

unlikely that the conflict will reach a 

decisive end this Tuesday, and the two 

sides, the impeached President with his 

allies in the judiciary and secrete services, 

and the majority in the Parliament 

drawing on the massive vote against him 

will continue to battle on.  
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More analysis on SAR’s website http://www.sar.org.ro/?lang=en or (in Romanian) on the 
page of Alliance for a Clean Romania (www.romaniacurata.ro). 
For more details on any of the above we encourage you to contact the following experts 
associated with SAR: 
- Politics, corruption, Schengen. Alina Mungiu-Pippidi, PhD, professor at Hertie School of 
Governance, alinamp@sar.org.ro or pippidi@hertie-school.org  
- Constitutional issues, Bogdan Iancu, PhD, lecturer at Bucharest University 
bogdan.iancu@fspub.unibuc.ro 
- Crisis and economics, Madalina Doroftei, SAR Executive Manager and PhD Candidate, 
madalina@sar.org.ro 
- Privatization, state capture, Razvan Orasanu, MPP Candidate, Harvard University, 

orasanu@hotmail.com. 
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