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Executive Summary 

The ANTICORRP Project WP10 on “Monitoring anti-corruption legislation and 

enforcement in Europe” has the overall aim to study state compliance and 

implementation of international and European anti-corruption norms in the EU 

member states. It is specifically interested in exploring whether international and 

European norms have an independent influence in prompting EU member states to 

adopt and implement effective anti-corruption laws, policies and practices 

domestically. While their research design and methodology are different, the three 

studies that are contained in this deliverable explore this broader issue by focusing on 

three areas of law and policy: (a) political financing, (b) public procurement, and (c) 

the confiscation and recovery of proceeds of corruption. These three studies are based 

on primary empirical research and extensive data collection across all the EU-28.  

The empirical finding of these three studies provide a solid empirical basis for 

identifying patterns of variation of state compliance and implementation, whether 

cross-national, in each of the three issue and policy areas. They shall also enable us in 

the subsequent, comparative phase of the WP10 research to explore the factors that 

account for significant variation across sectors or states. In this regard, these studies 

conducted in the frame of the second phase of WP10 contribute to filling an important 

gap in existing academic and policy-relevant research: there is a dearth of studies that 

systematically examine whether and the extent to which international anti-corruption 

legislation influences state laws and policies, and whether governments comply with 

the respective norms. We also lack comparative studies that investigate the factors 

and conditions under which states comply and implement international norms and 

rules designed to fight against corruption. WP10 seeks to contribute to the broader 

and flourishing area of anti-corruption studies. It draws from, but also in turn 

contributes to, international relations and comparative politics scholarship about the 

effects of international law on domestic politics and policies more broadly.  

Alongside academic scholarship, the WP10 research also seeks to inform 

important policy questions and debates. A central issue that is debated among scholars 

and non-scholars alike is whether the proliferation of international regulatory 

activities actually has any positive influence on the extent and ways in which states 

seek to mitigate corruption, and whether, as a result, resources and energies must be 

channeled towards strengthening corruption control. Many either assume or explicitly 

argue that international anti-corruption norms that promote the creation or 

strengthening of national legal and regulatory frames make a positive contribution in 

tackling state-level corruption – at least to some degree.
 
However, not few are those 

who question any direct positive impact, claiming that international regulatory norms 

have little actual effects in the domestic regulatory efforts to curb corruption. Some 

even argue that anti-corruption norms and regulations may actually create more 

problems and incur costs, instead of having any positive benefits in effectively 

reducing state corruption. 
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 Whether to tackle practices of political corruption, or to redress phenomena 

that are seen to manifest a ‘crisis of democratic engagement’, the regulation of 

political financing has become a cardinal issue of global and European governance. 

The first study on “Domestic compliance with European norms of political financing 

across the EU Member States” by Dia Anagnostou and Evangelia Psychogiopoulou 

(ELIAMEP) explores state compliance with and implementation of the Council of 

Europe (CoE) rules and standards in the area of political financing, as these are 

applied in the Group of States against Corruption monitoring. It specifically focuses 

on the 28 member states of the EU where a variety of different regimes and levels of 

regulation in political financing exist. Do EU member states comply with the relevant 

CoE rules and standards, and to what extent do they reform their national systems of 

regulation in political financing in order to do so? What are the patterns of cross-

national variation in levels of compliance with European norms, and in the levels of 

regulation established across countries in the course of GRECO monitoring?  

The study on political financing addresses the above questions through a 

quantitative assessment across countries, while it also engages in a qualitative analysis 

of the domestic implementation of GRECO recommendations across EU member 

states, and the issues and obstacles that shape it. This is the first study to explore 

whether and the extent to which European states comply with international norms and 

standards in political financing. If EU member states, which are all democracies and 

closely cooperate in the frame of regional and supranational institutions, do not 

comply with international norms in this area, then there would be little reason to 

believe that other countries in different parts of the world would. This study 

approaches the subject of political financing through the lens of corruption-related 

studies. It is driven by the concern and assumption that systems of political financing 

are potentially breeding grounds for practices that may distort or undermine political 

competition. They may allow for the undue influence of powerful interests and private 

donors at the expense of the average citizen, thereby distorting the principles of 

equality and fairness that underpin representative democracy.  

The first part of this study provides an overview of the different aspects of 

political financing and the high salience of reforms in this area in Europe. The third 

and fourth sections of this study describe the GRECO monitoring mechanism and the 

relevant norms endorsed by the CoE in fighting against corruption in party and 

campaign financing. The fifth section of this paper describes the approach and 

methodology of this study and the next section gives an overview of the main 

findings. The results of this empirical study show that CoE monitoring has had some 

effects in prompting states to expand their regulatory frame in the area of political 

financing, yet, the progress accomplished in this direction has overall been limited. In 

view of the quantitative study results, section 7 explores some of the factors that seem 

to facilitate or conversely to obstruct compliance with and implementation of GRECO 

norms on political financing. Whether there is a single model of political financing 

that is effective in dismantling corruption in the EU is considered in section 8. The 

last section of this paper discusses further implications of our findings and reflects on 
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the next phase of this research on state compliance with GRECO norms around 

political financing reform in the EU-28. 

The findings of this study inform the policy-relevant debate around the 

effectiveness of legal regulation of political financing: does legal regulation contribute 

to reducing levels of political corruption? By examining the patterns of compliance 

and implementation across states, while also considering the variable ability of EU 

member states to control corruption, the authors of the political financing study argue 

that we ought to be skeptical about the effectiveness of an excessive and elaborate set 

of rules and restrictions in the area of political financing. In fact, the relationship 

between level of regulation and a country’s ability to control corruption overall is 

inverse: countries that are rated as good performers in their ability to control 

corruption tend to have a low or medium level of regulation in political financing. On 

the other hand, countries that are characterised by a poor ability to control corruption 

have had in place a host of rules and standards that amount to medium and high levels 

of regulation. Nearly all EU countries with an elaborate set of rules and restrictions in 

the area of political financing in place are still laggards in corruption control.  

Overall the findings of the study on political financing suggest that a moderate 

level of regulation is a necessary but not sufficient condition in enabling a country to 

control corruption, and that high levels of regulation are likely to be counter-

productive.  While a certain degree of regulation is essential, at the same time, a high 

level of regulation and a ‘one size fits all’ approach to the choice of national-level 

rules and standards, are likely to be counterproductive. It is difficult to find any one 

country or group of countries that can serve as a regulatory model for others to 

emulate. Instead, a basic set of internationally espoused norms and rules must be 

applied with flexibility and by taking into account the national context. 

The study on political financing also contributes to an area of research in 

international law, international relations and comparative politics that explores the 

impact of international norms and their monitoring by regional/international 

organisations on domestic law and politics: to what extent is such an impact 

evidenced? And what are the factors that account for states’ variable compliance with, 

and implementation of international legal standards and norms? The empirical 

findings of the study on political financing point to the need to explore further 

mediating factors and variables related to domestic politics. Factors such as cross-

party consensus, state and territorial structures, as well as party organisation at the 

national level, can be posited as significant in explaining why state governments were 

more or less willing to respond to the GRECO recommendations at the time that they 

did, and to comply and implement them through legislative reform. The fact that 

former communist states from Central-East and Southeast Europe (CESE) tend to 

have significantly higher levels of party finance regulations is probably closely linked 

to the fact that they underwent relatively recently a process of democratisation 

followed by the accession process in the EU. We plan to engage in further and more 
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focused research into the comparative factors that explain cross-national variation in 

state implementation of international and European norms of political financing.  

 High-level corruption in public procurement thrives on intransparent, 

restricted and unfair competition. As the European Commission and the Court of 

Justice of the European Union are vested with extensive powers to enforce 

transparent, open and fair competition in public procurement across the EU, they can 

be viewed as anticorruption actors. The second study on “Implementing the EU 

Public Procurement Directives: Effectiveness of the European Commission and the 

Court of Justice of the European Union as anticorruption actors” by Mihály Fazekas 

(University of Cambridge, BCE) and Alejandro Ferrando Gamir (BCE) investigates 

the impact of all relevant European Commission reasoned opinions and Court of 

Justice of the European Union (CJEU) judgements on corruption risks in public 

procurement markets. By using a unique micro-level public procurement database 

consisting of over 2.8 million awarded contracts in 2009-2014 and a novel ‘objective’ 

indicator of corruption risk, the study identifies and compares the corruption risks 

before and after the implementation date of the CJEU opinions or judgements.  

The findings of this study show that overall the European Commission and the 

Court of Justice of the European Union contribute to controlling corruption by 0.01-

0.06 CRI or roughly moving a market from the corruption risk level of an average 

Czech contract to an average German contract. This effect is about 9 times stronger in 

high corruption risk countries than in low to medium corruption risk ones, suggesting 

that the EU is able to foster anticorruption especially in the relative absence of 

domestic good government institutions.  

The above effect of European Commission opinions and Court of Justice of the 

EU decisions on state control of corruption in the public procurement sector is 

predominantly evidenced in high corruption risk countries, with only a small 

insignificant effect in low to medium corruption risk ones. This suggests that under 

certain conditions, the EU is able to foster anticorruption especially in the relative 

absence of domestic good government institutions. Nevertheless, an alternative 

explanation to the empirical material cannot be excluded, namely that the observed 

improvement in corruption risks is simply due to corruption strategies becoming less 

easily visible rather than due to decreasing the overall level of corruption. Assuming 

that widely used and easily measurable corruption techniques are the least costly for 

corrupt groups, the European Commission and Court of Justice of the EU decisions 

forcing such groups to use more costly methods could still foster public good. Further 

research using additional qualitative and quantitative data could shed more light on 

this open question. 

The results of the public procurement study merit further investigation in order 

to establish the robustness of the findings and to track more long term effects. In 

particular, the detailed understanding of the causal mechanism that is set in motion 

following an EC/CJEU decision and its impact on public procurement policy change 

and market behaviour at the national level present attractive avenues for future work. 

At this stage, this study could only look at the relationship between the starting and 
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end points without data on the processes at play. In addition, a more precise 

measurement of the decision implementation date could advance the robustness of 

findings. Still, the present findings enable us to draw some tentative policy 

conclusions. Given the central importance of public procurement for political 

corruption and government favouritism, extending the remedial powers of the 

European Commission and the Court of Justice of the European Union could further 

broader good governance goals.  

 The third study entitled “A preparatory study on confiscation and recovery of 

criminal assets in the EU Member States” by Eva Nanopoulos (King's College, 

Cambridge University) and Salvatore Sberna (European University Institute) provides 

an empirically grounded overview of the legal frame of each EU member state 

concerning their confiscation regimes (conviction based/non-conviction based/ 

extended confiscation) and their framework for the mutual recognition of freezing and 

confiscation orders. In coding and assessing the respective legal frame across all EU 

member states, this study makes use of an extended version of the “working law 

template” from the RAND report (2012). This template  collects information about 

the legal framework in each country regulating precautionary freezing, freezing and 

conviction-based confiscation orders, other regimes of confiscation (such as extended 

and non-conviction based confiscation), third parties confiscation, the procedures of 

management, realisation and disposal of frozen/confiscated assets, the mutual 

recognition of freezing and confiscation orders. In addition to the RAND mapping, 

the new templates, which our study has deployed, have also included any aspect of the 

new Directive 2014/42/EU that was not covered in the original template, as well as 

norms and provisions contained in the Council Framework Decision 2007/845/JHA 

on Asset Recovery Offices. As an annex to this study, three tables are provided to 

summarise the legal positions of each EU MS concerning their confiscation regimes 

(conviction based/non-conviction based/ extended confiscation) and their framework 

for the mutual recognition of freezing and confiscation orders.  

As recognised in many international and EU initiatives, the confiscation and 

recovery of proceeds of corruption, as well as international cooperation in this field, 

are essential to fight corruption. This study also identifies and analyses the main 

shortcomings that characterise the EU rules on asset confiscation, which are still 

relatively modest and crucially, do not attempt to regulate the areas which are most 

controversial. International cooperation is especially important if we consider that the 

concealment or disguise of criminal proceeds are mainly transnational. However, the 

results achieved in this area are modest if compared to the estimated revenues of 

corruption. As far as the EU is concerned, the legal procedures in member states 

(hereby MS) have not yet been fully harmonised. The aim of this study is to provide a 

preliminary assessment of the state of play in terms of legal framework pertaining to  

the confiscation of criminal proceeds across the EU MS and to legal cooperation in 

the mutual recognition of foreign freezing and confiscation orders. This is a 

preparatory study for a policy paper that will be delivered in 2016 with the D10.5 

deliverable of the WP10, providing policy advice for EU and member state decision 
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makers in order to advance asset confiscation work in general and confiscation of 

proceeds of corruption in particular.  

The preliminary results of this study show that since 2010, there have been a 

number of positive developments with some member states having taken action to 

fulfill their EU law obligations. Some member states have pursued significant 

changes, either through the adoption of new non-conviction based regimes or an 

extended criminalisation of conducts (France, Belgium, Spain, Romania). At the same 

time though, seven member states had yet to implement FD 2006/783 on the mutual 

recognition of confiscation. Concerning transposition, the general picture is that 

several states still fall short of properly transposing their EU law obligations into 

domestic law. Yet, the sort of the discrepancies that arise differ greatly between 

member states, which makes it difficult to draw general conclusions about the kind of 

issues that create transposition problems and how best to address them.  

At the same time, deficiencies remain at the EU level. First, with the possible 

exception of extended confiscation, the EU’s rules on asset confiscation are still 

relatively modest and crucially, do not attempt to regulate the areas which are most 

controversial. There are no provisions on civil forfeiture and the circumstances under 

which a non-conviction based confiscation is allowed are rather limited. Moreover, 

the EU regime only applies to very serious offences. Second, the EU’s recent efforts 

have focused on setting minimum rules for the definition of freezing and confiscation 

laws, neglecting the difficulties that arise in the recognition and enforcement of 

confiscation orders in cross-border cases. In particular, difficulties usually arise in 

cases involving non-conviction based confiscation orders, or orders which have not 

been adopted as part of criminal proceedings but are issued instead as part of a 

parallel civil law. Finally, two MS – Denmark and the UK – have not ‘opted-in’ to the 

new Directive and two – this time Denmark and Ireland – have stayed out of the 

European Investigation Order.  

Deficiencies remain also at the domestic level. We can distinguish between 

deficiencies that result from the lack of transposition or from poor transposition of the 

relevant EU rules (and other international instruments) and those that arise outside the 

scope of these rules or that pertain to broader systemic issues defining a state’s 

approach to asset confiscation. Concerning transposition, the general picture is that 

several states still fall short of properly transposing their EU law obligations into 

domestic law. Yet, the sort of the discrepancies that arise differ greatly between 

Member States, which makes it difficult to draw general conclusions about the kind of 

issues that create transposition problems and how best to address them. For instance, 

some countries still do not provide a basis for recovering indirect proceeds other than 

for cases of money laundering. Others consider value confiscation as a residual tool, 

available only when the confiscation of objects is impossible. By contrast, the new 

EU Directive clearly views value confiscation as an equal alternative to the 

confiscation of the physical or non-physical proceeds of crime. Moreover, in some 

instances, value confiscation is only available for the most serious crimes, such as 

bribery, corruption and organised criminal activities.  

  



 
  

55 
 

 

Implementing the EU Public Procurement 
Directives: Effectiveness of the European 

Commission and the Court of Justice of the 
European Union as anticorruption actors 

 

Authors: Mihály Fazekas (University of Cambridge, BCE) Alejandro Ferrando Gamir 

(BCE) 

 

1. Introduction 

When the European Commission publicly announced in 2015 that it launched an 

investigation of some public procurement tenders on grounds of overly restrictive 

eligibility criteria and the resulting restriction of competition, the son-in-law of the 

Hungarian prime minister unexpectedly sold his stake in the company which had won 

all the tenders under investigation.
53

 While the case made no reference to corruption 

and the son-in-law of the prime minister has not been convicted for corruption, the 

coincidence and the case’s clear political connotations suggest that the EU remedies 

system designed to keep EU public procurement markets open and fair can have a 

profound effect on political favouritism and high-level corruption in Member States. 

Controlling corruption in public procurement across the EU is a fundamental 

challenge for government accountability and economic efficiency (Beke, Cardona, & 

Blomeyer, 2013). This challenge should be taken seriously at least due to the huge 

amount of public money involved: public procurement amounts to a substantial 

portion of EU GDP as well as government expenditure, for example it was 19.7% of 

the EU’s GDP in 2010 (European Commission, 2011). Public procurement is also 

exposed to substantial corruption risks especially when it comes to high-level 

corruption linked to political and business elites due to the wide discretion political 

actors enjoy and the complexity of many contracts (OECD, 2007a). 

On account of its crucial role in the EU’s single market, public procurement is 

an area where the EU has had a clear legal mandate for more than a decade with 

substantial enforcement powers. This makes it an ideal domain for assessing how and 

                                                           
53

 http://www.direkt36.hu/en/2015/07/23/vizsgalja-a-rendorseg-az-elios-kirivoan-draga-lampait/ and 

http://www.direkt36.hu/en/2015/04/30/ez-a-palyazat-nagyon-fekudt-volna-tiborcz-cegenek-de-lazarek-

kozbeszoltak/. 

http://www.direkt36.hu/en/2015/07/23/vizsgalja-a-rendorseg-az-elios-kirivoan-draga-lampait/
http://www.direkt36.hu/en/2015/04/30/ez-a-palyazat-nagyon-fekudt-volna-tiborcz-cegenek-de-lazarek-kozbeszoltak/
http://www.direkt36.hu/en/2015/04/30/ez-a-palyazat-nagyon-fekudt-volna-tiborcz-cegenek-de-lazarek-kozbeszoltak/
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under what circumstances international legal norms can advance anticorruption. The 

responsible EU-level decision making bodies, the European Commission and the 

Court of Justice of the European Union (EC/CJEU in short), have generated a 

substantial amount of case law since the introduction of the 2004 Public Procurement 

Directive (EuropeanUnion, 2004), allowing us to carry out a systematic quantitative 

analysis supporting broad policy-relevant conclusions. 

Considering the central importance and high corruption risk of public 

procurement and the strong and active role of EU-level bodies, we explore the 

following research question: 

Do the European Commission and the Court of Justice of the European Union 

influence public procurement corruption in EU Member States through their 

decisions based on powers conferred to them by the EU Public Procurement 

Directive? 

In other words, do the decisions of the European Commission and the Court of Justice 

of the European Union on Member State violations of competition rules in public 

procurement reduce corruption in the violating Member States’ public procurement 

markets? 

Decisions based on the Public Procurement Directive directly support the rules 

of transparent, open and fair competition rather than explicit anticorruption goals. 

Nevertheless, understanding corruption as particularism, meaning the violation of the 

principles of transparent, open and fair competition for public resources, allows us to 

interpret and evaluate EC/CJEU decisions from the perspective of controlling 

corruption. 

This research question is explored for the 2009-2014 period in the EU-27 (EU-

28 excluding Malta). Data from earlier years could not yet be processed and Malta has 

too little contracting activity to be included in the quantitative analysis. All the 

corresponding EC/CJEU decisions are included which implies that both the dependent 

and independent variables are measured on complete samples. This allows for an 

unprecedented scale of assessment to be carried out. In addition, when looking at the 

impact of EU-level decisions on particular infringement cases, the analysis takes a 

long-term perspective. Instead of evaluating to what degree the decisions in question 

are implemented in the tenders and legal instruments directly, we look at what longer 

term impact they have on market behaviour more broadly. This broader perspective 

stems from the conviction that in countries with systemic corruption protecting a 

particular tender from corruption is unlikely to lead to lasting impact. Instead, a long 

lasting impact is achieved when an entire market is freed from corruption or is 

significantly less affected by it. Such a longer term perspective is not alien to Member 

States’ legal systems. In the EU’s legal and judicial system, a practice found to violate 

EU law must be discontinued once the Court of Justice of the European Union reaches 

a relevant judgement. 
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This research report employs a 'Big Data' quantitative methodology by 

comparing corruption risks in public procurement markets before and after an 

EC/CJEU decision related to transparent, fair, and open competition If EU-level 

decision making bodies are effective anticorruption actors we can expect to see lower 

corruption risks on markets compelled to abandon unlawful practices.  

The report is organised as follows: first the institutional framework is set out 

in detail, second the conceptual and theoretical setting is spelled out including 

hypotheses to be tested. Third, data and variables used in the analysis are described in 

detail. Fourth, empirical results are presented and interpreted. Finally, tentative policy 

conclusions are put forward. 

 

2. Institutional framework 

2.1 EU PP Directives 

The new Directive 2014/24/EU on public procurement came into force at the EU level 

on 17 April 2014 repealing Directive 2004/18/EC (European Union, 2014). As 

Member States still have 2 years to implement the new directive in national 

legislation, the Directives that governed public procurement during the period 

analysed in this report are Directives 2004/18/EC and 2004/17/EC. These Directives 

regulate the award of contracts for public works, supplies and services and set up the 

norms to be followed for tendering procedures across the EU. 

The main objective of the above Directives is to promote public procurement market 

openness to competition, transparency of tendering, preventing national institutions 

from discriminating against other Member States’ providers and promoting the free 

movement of goods and services. The Directives also aim to increase quality for final 

users, fairness for international competitors, and transparency for taxpayers, all by 

opening up competition within and across national borders. 

Any contracting entity needs to comply with the provisions of the abovementioned 

Directives when a contract simultaneously satisfies the following conditions: 

i) The awarding contracting entity has to be defined as a body governed by 

public law,  

ii) the contract has to be a public works, services or supplies not excluded by 

Annex II B; and  

iii) the estimated value of the contract (net of VAT) equals or exceeds the 

thresholds set in the Directive and regularly updated. 

In the frame of the above directives, the main rules to be followed by the contracting 

entities are: 

1. To use the EU´s Official Journal to advertise the procurement procedure. 

2. To choose the most convenient procurement procedure from the ones allowed 

by the Directives in line with the specific need of the project. 
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3. To make use of non-discriminatory and fair criteria to select bidders, generally 

guided by ‘Value for Money’ principles. 

4. To award contracts in an open and transparent way according to the 

announced criteria. 

5. To transparently notify all bidders of the tender of the contract award decision, 

including reasons of exclusion if applicable. 

6. To stick to the deadlines and timescales set in the Directive for the different 

parts of the procedure. 

For procedures in which bidders believe that contracts have not been awarded 

according to the rules established by those Directives, the Remedies Directives 

provide means of redress in all EU countries. Directive 92/13/EEC and Directive 

29/665/EEC coordinate national review systems by imposing a set of standards to be 

satisfied in all the Member States for the utilities sector and the public sector 

respectively. Those Directives were substantially amended by Directive 2007/66/EC. 

Infringement procedures launched by the Commission, by contrast, are intended 

not to protect individual rights, but primarily to correct infringements of EU law. 

Subsection 2.2 provides a more detailed description of these procedures and the steps 

involved. 

2.2 EU remedies system 

The scope of the review system at the EU level is derived from Directive 2007/66/EC 

of the European Parliament and of the Council of 11 December 2007 with regard to 

improving the effectiveness of review procedures concerning the award of public 

contracts. The scope of the Directive 2007/66/EC extends to those contracts which are 

also covered by Directives 2004/17/EC and 2004/18/EC: works, services and supply 

contracts and also concessions. This implies that all the Member States provide a 

review system to the contracts above the EU threshold (i.e. contracts above the 

monetary values above which the Directives apply). However, certain countries such 

as Austria, Hungary and Sweden also apply the rules of the Directive 2007/66/EC to 

contracts whose value is below the EU threshold, and thus are not included in 

Directives 2004/17/EC and 2004/18/EC. The OECD published “Public Procurement 

Review and Remedies Systems in the European Union” (2007) which provides an 

extensive introduction to the functioning of the review systems in public procurement 

at national and European levels (OECD, 2007b). 

Although review and remedies systems vary between countries, generally 

when candidates or stakeholders consider that their rights have been infringed, there 

are two available options open to them: 

- They may pursue a legal action at Member State arbitration institutions or courts 

against the contracting authority concerned. Pre-contractual remedies refer to 

those that are imposed before the contract is entered into and include the power to 

suspend an incomplete contract award procedure or cancel a decision in an 

incomplete contract award procedure. Post-contractual remedies are applied when 

the contract has already been awarded and include contractual ineffectiveness, 
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contract shortening, and civil financial penalties. A properly applied standstill 

period (i.e. postponing contract signature or contract implementation) gives good 

protection against post-contractual remedies. 

- They may also make a complaint to the European Commission requesting its 

intervention for breach of the relevant European Directive and/or the EU Treaties. 

Any individual can bring their claims for non-compliance of Member State with 

EU procurement rules to the European Commission, but most often it is those 

bidders who were unsuccessful who file complaints about breaches of public 

procurement law. These cases, when accepted by the Commission, trigger 

infraction proceedings against the Member State, and can lead to a CJEU hearing, 

substantial fines, and potentially other CJEU imposed orders against the Member 

State if the breach is not satisfactorily resolved by other means. 

For a more in depth description of this procedure, OECD (2007b) provides an 

extensive revision of the differences and similarities between different European 

countries. However, the procedure can be also launched by the European Commission 

on its own initiative. According to Article 263 TFEU, the European General Court is 

the institution responsible when alleged procurement infringement was carried out by 

EU institutions, bodies and agencies.  

When an alleged non-compliance by a Member State is presented at the 

European Commission, it requires an assessment of the complaint to decide whether it 

should be pursued or not. The infringement procedure consists of two main stages: an 

early settlement and a formal procedure.  

The early settlement attempts to achieve a quick solution in compliance with 

EU law in order to avoid the need for a formal infringement procedure. The purpose is 

to try to resolve the conflict as quickly as possible in order to minimise the impact of 

interrupting a procurement procedure on stakeholders through a structured dialogue. 

However, if the Member State does not agree with the Commission or does not abide 

by the measures to amend the alleged violation of EU law, a formal infringement 

procedure is launched. Given the informal nature of this first stage of the infringement 

procedure, there is no official record amenable for our database building purposes. 

Therefore, this information is not included in the analysis. 

The formal procedure is split into 5 different steps which are summarised below 

(European Commission, 2015): 

1. The first stage of the formal procedure consists of the European Commission 

(EC) sending by letter a formal notice requesting the Member States to comment 

on the issues that may imply non-compliance with EU legislation. Member States 

have a maximum two months to provide a satisfactory reply to the EC. 

2. If such response does not satisfy the requirements of the EC, it will publish a 

reasoned opinion explaining the reasons why it considers that there has been an 

infringement of EU law. Member States are given once again a maximum period 

to comply with the Commission´s opinion.  
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These opinions are published on the European Commission´s webpage
54

 and are 

included in the statistical analysis as they identify corruption risks. Although they 

are short opinions, all of them include information regarding the state being 

litigated and the reasons to suspect that an infringement has occurred, as well as 

its impacts on different stakeholders. 

3. In the case that compliance is not achieved within a given period, the 

Commission refers the case to the Court of Justice of the European Union 

(CJEU) to start the litigation process. If the Member State subsequently notifies 

the European Commission, as requested by the latter, about what measures have 

been implemented to correct the breached EU legislation, the EC may still require 

the CJEU to impose a lump sum and/or a penalty payment (Article 260 TFEU). 

4. The CJEU decides then if there has been an infringement of EU law. This 

normally takes an average period of 2 years. Once a judgement finding an 

infringement has been issued by the CJEU, the violating Member State is 

supposed to adapt its national laws according to the corresponding European 

norm in order to resolve the initial dispute. These judgements can be accessed at 

the webpage of the CJEU
55

, hence they form part of the statistical analysis in this 

report. They represent the most solid information source regarding potential 

corruption risks in public procurement at the EU level. 

5. The EC will then monitor whether the changes imposed by the judgement of the 

CJEU have been implemented by the violating Member State. In this case, if the 

Member State has not yet complied with the European legislation, the EC will 

send another formal notice. The EC will request again the CJEU to impose a 

lump sum and/or penalty payment if it did not receive a reply from the MS or 

if this response is not sufficiently justified.  

 

For the remainder of the paper we will use the term decisions to refer to both types of 

EU-level court interventions related to transparent, open and fair market competition, 

namely, both opinions by the European Commission (EC) and judgements by the 

Court of Justice of the European Union (CJEU). Additionally, the implementation 

date will be used to refer to the maximum period that a Member State is given to take 

the requested actions. It may be two months after the decision is issued, if it is a 

reasoned opinion by the European Commission; or the exact date set by the 

judgement if it is a judgement by the Court of Justice of the European Union.  
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 http://ec.europa.eu/atwork/applying-eu-law/infringements-

proceedings/infringement_decisions/?lang_code=en.   

55
 http://curia.europa.eu/.  

http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?lang_code=en
http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?lang_code=en
http://curia.europa.eu/
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3. Conceptual frame 

3.1 Understanding corruption as restricted competition 

Corruption has been conceptualised in divergent ways in the last decades fitting 

different theoretical frameworks and empirical contexts (Johnston, 1996). Given the 

narrow focus of the empirical analysis of public procurement data, it is sufficient to 

develop  a corruption definition which closely fits this context, including the most 

frequent methods of corrupt conduct (OECD, 2007a). By implication, the corruption 

definition used in this report focuses exclusively on high-level institutionalised 

corruption or government favouritism as isolated instances of low-level bribery is 

relatively uncommon in public procurement (Fazekas, Tóth, & King, 2013). In public 

procurement institutionalised grand corruption refers to the allocation and 

performance of public procurement contracts by bending prior explicit rules and 

principles of good public procurement in order to benefit a closed network while 

denying access to all others (Mungiu-Pippidi, 2006; North, Wallis, & Weingast, 2009; 

Rothstein & Teorell, 2008). 

In order to indirectly measure institutionalised grand corruption, its underlying 

logic must be contrasted with a competitive market logic. Institutionalised grand 

corruption’s primary aim is earning corruption rents. Corruption rents in public 

procurement can be earned if and only if the winning contractor is a pre-selected 

company which earns extra profit due to higher than market price for the delivered 

quantity and/or quality. 

The winning company has to be pre-selected in order to control rent extraction 

in an institutionalised manner. This rules out occasional dishonesty where the 

company is lured into corruption during the public procurement process. Extra profit 

has to be realised in order to create the pot of money from which rents can be paid. 

In order to measure extra profit, price, delivered quantity, and quality of 

deliveries has to be known with high precision. However, none of these three can 

adequately be measured. Price and quantity are publicly available, but they are 

comparable only for homogenous products such as electricity without laborious case-

by-case analysis and even then it is difficult to arrive at accurate estimates 

(Pricewaterhouse Coopers, 2013). Quality cannot be reliably observed in official 

records without using expensive expert knowledge. Hence, we can only analyse the 

process of awarding contracts to pre-selected companies. 

Competition has to be eliminated or tilted in order to award the contract to the 

pre-selected company. Limiting competition can be done by 1) avoiding transparency 

such as not publishing the call for tenders in a visible place; 2) using overly restrictive 

tendering conditions such as applying eligibility criteria tailored to a single company; 

or 3) unfairly treating bidders such as exploiting subjective assessment criteria to 

favour a certain company
56

 (Fazekas, Tóth, & King, 2016).  
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 Informing the favoured bidder during the bidding phase that it will be able to increase its prices after 

contract award is also a form of unfair treatment of some bidders. The main argument is that the 

strategies of non-transparent, closed, and unfair competition can span from the bid preparation to the 

project completion phases of the tendering process. 
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The strategic abuses and breaking of transparency, openness and fairness is 

what creates the link between high-level institutionalised corruption and the Public 

Procurement Directives. These prescribe, regulate, and sanction if any of these 

principles is broken regardless of corrupt or other motives. Hence, understanding 

corruption as restricted competition allows us to evaluate one of the key goals of these 

Directives and interpreting the EC/CJEU as indirect anticorruption actors in this 

context (e.g. (Mungiu-Pippidi, 2006; Rothstein, 2011)). 

In order to keep terminology of the report as clear as possible, it is also 

necessary to differentiate corruption from irregularities and fraud. On the one hand, 

irregularities refer to non-intentional breaches of regulations and occur e.g. because of 

lack of sufficient knowledge of rules. On the other hand, fraud refers to intentional 

breaches of regulations (Tornos, Férez, Arroyo, & Ysa, 2013). Nevertheless, our 

definition of high-level corruption is distinct from these as it focuses on principles of 

transparent, open and fair competition which may or may not be accompanied by 

fraud.  

3.2 Prior relevant literature 

This section discusses the existing evidence on the role of courts as anticorruption 

actors from two perspectives. First, prior literature on the determinants of EU Member 

State compliance with European Directives, in particular public procurement 

Directives, is reviewed. This underpins our understanding of the key mechanism 

through which EC/CJEU decisions can influence Member State corruption risks. 

Second, academic literature and policy reports are discussed in order to spell out how 

and under which circumstances courts
57

 can act as anticorruption actors more broadly. 

Regarding the compliance with EU legal norms, it has also been found that 

politically powerful Member States are most likely to violate European law while 

small countries with highly efficient bureaucracies are most compliant (Börzel et al., 

2007). Tukabmuhabwa (2012) proposed a conceptualization of the antecedents and 

consequences to explain whether actors will comply or not with public procurement 

rules. Among the antecedents he identifies elements such as media publicity, 

enforcement, professionalism or perceived rule legitimacy. As consequences he points 

out, among others, better corporate governance and low corruption. Gelderman et al 

(2006) find that compliance is rather limited with respect to the public procurement 

directive all across Europe, but in the Netherlands in particular. While having a 

national specialised public procurement review body has also been found to enhance 

the effectiveness and efficiency of the procedures (Evoy et al. 2012). 

A high proportion of the interventions required by the European Commission 

relate to the absence or incorrect transposition of international norms into national 

legislation. In fact, Börzel and Knoll (2012) estimated that 57% of all infringement 
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 In this respect the European Commission and the Court of Justice of the European Union are jointly 

called EU-level courts. Even though they are fundamentally different in many respects, from the 

viewpoint of influencing public procurement practice in Member States they can be considered similar. 
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cases relate to the non- or late notification of the transposition of EU Directives. 14% 

of the cases relate to the incorrect application of national implementation measures 

while 21% related to the violation of Treaty provisions, regulations and decisions. 

Dimitrakopoulos (2001) showed that in the late 90s, the percentage rate of non-

transposition of public procurement directives was 55.6% due basically to 

institutional, political and substantive factors. A deeper study by Kaeding (2006) 

found that depending on the sectors, for the period covering 1957-2004 only 39% of 

the Directives were correctly transposed in time in the UK, Germany, Spain, the 

Netherlands and Greece. This paper found that for this period and countries, the 

average transposition time was a minimum period of 8 months while the maximum 

period took longer than 6 and a half years.  

A report published by the European Parliament in 2013 found that in 57% of 

the cases, the Commission has reacted to the identified cases of delayed transposition 

and non-communication. It was found that the average time required for the issuance 

of a letter of formal notice is about 9 months from the moment of infringement, while 

7.5 months was the average period it took the Commission to issue a reasoned 

opinion. An additional period of 9 months was needed to decide on referring the case 

to the Court. The report also indicates that in almost 60% of the cases, the countries 

tried to amend the infraction and had taken action to transpose the EU legal 

instruments and to communicate transposing measures before the case reached the 

Court. On the other hand, such actions were not taken only in approximately 8% of 

the cases. 

 On courts as anticorruption actors there are relatively few contributions. 

Transparency International’s Progress Report (2015) assesses the enforcement of the 

OECD’s Anti-Bribery Convention. It shows that there is active enforcement in four 

countries, moderate enforcement in six countries, limited enforcement in nine 

countries, and little or no enforcement in 20 countries. The main objective of the 

Convention is to create a corruption-free environment for global trade. The last report 

states that such objective does not look feasible in the short term due to the uneven 

level of enforcement (OECD, 2014). In line with this, Krever (2007) suggested that 

the aggressive enforcement of the Foreign Corrupt Practices Act in the US may have 

contributed to a situation in which firms are now applying more sophisticated 

methods of hiding payments and bribery. He further noted an increase in high profile 

bribery cases after the implementation of the Foreign Corrupt Practices Act which 

arguably suggests the practice remains widespread 30 years after its implementation 

in the US. In the UK just over half (56%) of SMEs reported that they had heard of the 

Bribery Act 2010 (HM Government, 2015). Those firms exporting to higher risk 

regions, as defined by the Corruption Perception Index, were more likely to have 

heard of the Bribery Act (58%) compared to those companies only exporting to 

regions at less risk including Europe, North America and Australia (41%). Two years 

after the implementation of the Bribery Act, no companies have been prosecuted 

under the Act (2013). The OECD report looking at the implementation of the Anti-

Bribery Convention found that in 57% of the cases in which a bribe was paid related 
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to public procurement (OECD, 2014). Furthermore, they detected that just two cases 

out of a total of 427 ended up in debarment. Such a low figure points out the poor 

efforts that countries are exerting to sanction those companies who have bribed public 

officials by excluding them from future procurement procedures. 

Based on an international approach Aaken, Feld and Voigt (2010) provide two 

indicators reflecting the independence of prosecutors in up to 78 countries. According 

to such indicators greater prosecutorial independence in fact leads to a lower expected 

level of perceived corruption. On the other hand, they find that formal prosecutorial 

independence is correlated with higher corruption levels. Their opinion is that due to 

gentle pressure to fight corruption, many governments have passed fresh legislation 

granting their prosecutors more formal independence. Yet, formal legislation often 

remains unenforced. Della Porta and Vannucci (2007) focus on the Italian movement 

known as “Clean Hands” and observe that such movement has not led to the moral 

regeneration of Italian politics, given that available indicators on the diffusion of 

corruption still seem high and constant. According to the definition of an effective 

legal system by Herzfel and Weiss (2003), the more effective the legal system the 

lower the level of corruption. However, there is not such a clear relationship between 

corruption and the rule of law, and they find a significant inter-relationship between 

rule of law and various measures of corruption, by estimating cross-sectional as well 

as panel data models. Maor (2004) found evidence in the U.S., the Soviet Union, Italy 

and Australia that supported the idea that the extent to which the prosecutors are 

successful depends on both institutions and media accessibility. 

An important factor analysed in the existing literature is the role of legal 

sanctions over compliance. For example, Gunnnigham and Kagan (2005) discuss that 

they are essential to regulatory compliance. Enforcement action has a cumulative 

effect and it reminds agents that violators will be punished. On this line, Sutinen and 

Kuperan (1999) argue that coercive enforcement measures remain an essential 

element in any compliance regime. However, Sparrow (2000) questions such a 

relationship by presenting the idea that enforcement may make violators more 

sophisticated in how to prevent, and conceal detection by authorities. Gelderman et al 

(2010) find no support for the effect of certainty and severity of sanctions on 

compliance. According to their work, the EC should encourage a greater focus on the 

economic benefits of compliance rather than the legal aspects of non-compliance. If 

this holds in our analysis, we should expect no significant change in behaviour after a 

country receives a negative notification from European institutions. 

To the best knowledge of the authors, there is no literature we can relate to the 

hypothesis being tested in this paper directly. Therefore, this work presents a novel 

methodology in the literature combining both the analysis of Member States’ 

compliance with European legislation and the role of the European institutions 

understood as anticorruption actors.  
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3.3 Causal mechanism linking EU-level decisions to corruption risks 

At the end of the day, the value of the EC/CJEU decisions in fighting corruption lies 

in their impact on corruption in Member State public procurement markets in the long 

run. This implies a causal mechanism involving three distinct stages linking the 

international legal norm and corruption in public procurement practice. These are: 

1) EU-level decisions (CJEU judgements and EC opinions) compelling Member 

States to adjust their legal system and practices to comply with the relevant 

Public Procurement Directive. 

2) Member State legal system's reaction to the EC/CJEU decisions can take three 

major forms: changing national public procurement law, changing national 

interpretation of legislation to match EC/CJEU interpretation, or changing the 

outcome of a particular tender(s). 

3) Change in national public procurement law and practice can alter corruption 

risks through changing organisational behaviour. 

In order to closely model the phenomenon of high-level corruption in public 

procurement, especially its systemic forms, the analysis takes a longer term and 

market centric focus. It is not the implementation of the particular decision affecting a 

given tender or passage of national law, rather the overall change in market-level 

corruption risks following an EC/CJEU decision which is the principal interest of the 

report. 

EC/CJEU decisions are diverse in nature. They may concern anything from a 

particular tender to a provision in a national public procurement law. Nevertheless, in 

broad terms they influence public procurement practice in Member States in two 

distinct ways. First, they require a change in national public procurement legislation 

influencing all the public procurement markets in the countries. For example, a 

procedural rule such as the kind of information published in a negotiated procedure 

may be in breach of information requirements in the Directives (e.g. European 

Commission opinion nr. IP/10/1233 vs the Netherlands). Second, EC/CJEU decisions 

may require a change of public procurement practice in a particular market. For 

example, in the office supplies market, the methods for establishing the value of the 

tender and consequently allowing for a non-open negotiated procedure was deemed in 

conflict with the Directives (European Commission opinion nr. IP/10/1240 vs the 

Hungarian Central Purchasing Body (KSZF)). In the first type of intervention, the 

effect is likely to be more diffuse and to go against corrupt groups which can 

formulate national public procurement legislation as they like. In the second case, the 

intervention is likely to be more targeted at a particular market and/or purchasing 

body on that market, hence going against a locally entrenched corrupt group. 

Capturing national public procurement legislation is considered to be a more visible, 

hence costly enterprise to corrupt groups compared to corruption engrained in market-

level public procurement practice. By implication, the causal link investigated is 

expected to be weaker in the first case than in the second. 
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Our broad understanding of the phenomena under analysis implies that it is not 

possible to look into intermediary steps of the causal mechanism, only the starting 

point (EC/CJEU decision) and the end point (public procurement practice). Hence, 

only the overall effectiveness of EC/CJEU decisions on procurement practice is 

evaluated, the detailed reasons and channels of influence (i.e. process tracing) cannot 

be explored. 

3.4 Hypotheses to be tested 

Given the particular understanding of high-level institutionalised corruption in public 

procurement and the decision making and sanctioning roles of the EC/CJEU in these 

markets, our study tests the hypothesis that  

EC/CJEU decisions decrease corruption risks by opening up markets across 

the whole EU. 

While the implementation of EC/CJEU decisions rests with Member States which 

may be motivated to sabotage implementation, given the clear mandate and 

sanctioning power of the EU in public procurement, this hypothesis is still expected to 

hold overall. , as the EC/CJEU are most likely not captured by any corrupt group 

which seriously limits the options of corrupt groups to avert adverse consequences of 

EC/CJEU decisions. 

However, this doesn't imply that the impact of EC/CJEU decisions are uniform 

across the whole of the EU. The impact is likely influenced by domestic institutional 

environment determining implementation and overall anticorruption capacities 

(Anagnostou & Mungiu-Pippidi, 2014). EC/CJEU decisions rely on domestic actors 

reporting corrupt practices as well as on the Member States themselves to thoroughly 

implement decisions. In high corruption risk countries, both willingness to report (i.e. 

trust in the justice system) and implementation capacity are lower than in low 

corruption risk countries. Hence, it is hypothesized that 

the EC/CJEU has a stronger positive impact on corruption risks in public 

procurement, in countries with low corruption risk compared to those with 

high risk. 

 

4. Data and variables 

4.1 Public procurement data used 

The database derives from public procurement announcements in 2009-2014 in the 

EU27 (EU28 minus Malta). Announcements appear in the so-called Tenders 

Electronic Daily (TED), which is the online version of the “Supplement to the Official 

Journal of the EU”, dedicated to European public procurement.) (DG GROWTH, 

2015).
58

 The data represent a complete database of all public procurement procedures 
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 Source data can be downloaded from: https://open-data.europa.eu/en/data/dataset/ted-csv. 

https://open-data.europa.eu/en/data/dataset/ted-csv
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conducted under the EU Public Procurement Directive by Member States or the 

European Commission regardless of the funding source (e.g. national, EU funded). 

The database was released by the European Commission - DG Market which also has 

conducted a series of data quality checks and enhancements. TED contains variables 

appearing in 1) calls for tenders, and 2) contract award notices. All the countries’ 

public procurement legislation is within the framework of the EU Public Procurement 

Directive and are therefore directly comparable (European Commission, 2014). The 

source TED database contains over 2.8 million contracts of which 2.3 million are used 

in the analysis. Those excluded are:  1) countries with too few observations (i.e. 

Malta), 2) contracts below mandatory reporting thresholds
59

, and 3) contracts in non-

competitive markets (i.e. markets without sufficient number of competitors). 

4.2 EC/CJEU decisions data 

In order to carry out the statistical analysis, we identified those countries and markets 

which received an EC/CJEU decision requiring behavioural change (i.e. change of 

law or practice). For identifying all the possible relevant EC/CJEU decisions, two 

main sources were used: the Court of Justice of the European Union (CJEU) 

database
60

, and the European Commission (EC) database
61

 on decisions relating to 

public procurement infringements. From these sources an initial broad list of legal 

documents was compiled: for CJEU decisions using standard keyword search in the 

database such as “procurement”, “contracting” or “tender”
62

; for EC decisions, simply 

including all documents on the EC website dedicated to public procurement 

implementation and enforcement decisions. We consolidated the list of documents to 

identify EC/CJEU decisions by grouping documents which related to the same 

decision and also by splitting the content of documents when they contained 

information on more than one EC/CJEU decision. At this very early stage the goal 

was to be as broad as possible in order to avoid missing any potentially relevant 

EC/CJEU decision. 

These decisions are part of the formal procedure of the EU remedies system 

described in section 2.2 above. More precisely, decisions from the European 

Commission generally refer to reasoned opinions which include the reasons why the 

EC considers there has been an infringement of the EU legislation. Such reasoned 

opinions conform steps 2 of the procedure (see section 2.2). Given that Member 

States have two months to communicate to the EC what measures have been taken to 

correct the alleged infringement, we must consider this the implementation date of 
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 http://www.ojec.com/threshholds.aspx.  

60
 http://curia.europa.eu/.  

61
 http://ec.europa.eu/atwork/applying-eu-law/infringements-

proceedings/infringement_decisions/?lang_code=en.  

62
 Many of the cases identified by the keyword search included documents not related to judgements at 

all (e.g. Application, Opinion, or Summary for the Official Journal), or used the keywords in a sense 

completely unrelated to public procurement legislation. These cases were removed before any analysis 

began. 

http://www.ojec.com/threshholds.aspx
http://curia.europa.eu/
http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?lang_code=en
http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?lang_code=en
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these decisions. EC reasoned opinions are included as long as they led to no follow-up 

CJEU procedure implying that the concerned Member States have implemented the 

opinion. The decisions from the CJEU refer to the judgement issued once the 

investigations are over and a final conclusion over whether the law was broken is 

provided. These decisions relate to the step 4 of the formal procedure. 

There were 281 cases in the initial list of EC/CJEU decisions. Upon inspection, 

most were discarded as irrelevant to this analysis for a variety of reasons. In order 

identify those decisions which imply an intervention in Member State public 

procurement markets during our observation period, we applied the following 

selection criteria: 

 the decisions should deal with public procurement in EU Member States as 

regulated by the EU Public Procurement Directives; 

 the decisions should deal with public procurement procedures undertaken 

during the period 2009-2014; and 

 the decisions should imply behavioural change, i.e. requiring the Member 

State to change public procurement legislation or practice. 

These criteria together yielded 59 relevant EC/CJEU decisions which could 

potentially be matched to the public procurement database (Table 1). Unfortunately, a 

few decisions provided so little information (e.g. only very general, vague description 

of the product procured in the tender) or related to so specialised products with a 

marginal number of influenced tenders (e.g. national geo-information system) that it 

was not possible to carry out an acceptable quality matching procedure (15 cases). 

Final list of EC/CJEU decisions used in the statistical analysis can be found in the 

Appendix A. 

Table 1. Summary of the EC and CJEU decisions analysed, 2009-2014 

  CJEU EC Total 

Initial sample compiled for detailed screening 208 73 281 

Relevant cases available for matching to public procurement 

database 
18 41 59 

Included in statistical analysis 14 30 44 

 

4.2.1 Linking EC/CJEU decisions to public procurement data 

The contract-level public procurement database and the decision-level EC/CJEU 

database were linked to each other in order to identify the corruption risk differences 

between the period before and after the decision is implemented. As established 

already, there are generally two types of EC/CJEU decisions: one that implies change 

in the national public procurement legislation such as the information published in 

open procedures (broad intervention henceforth) or one that implies change in market 
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level public procurement practice such as use of specific tendering criteria for 

assessing bidders (targeted intervention henceforth). Matching decisions to public 

procurement data in the first case is very simple, as the whole country is ‘treated’ 

yielding a very broad set of influenced tenders. While in the second case the matching 

procedure was somewhat more complicated in order to find the target market of the 

decision yielding a much smaller set of influenced tenders (Table 2). 

In this case, we extracted the CPV
63

 and NUTS
64

 codes representing the product 

group and geographical area concerned by the EC/CJEU decision in question. Our 

aim was to be as precise as possible so as not to dilute the effect of any decision by 

including those contracts which are not directly influenced. In an ideal scenario, we 

defined the 4 digit CPV code of the product group and the NUTS1 level geographical 

area. However, in some cases the decision was not specific enough or the information 

was not detailed enough to define the precise CPV and NUTS codes. In these cases, 

we employed broader CPV or NUTS categories up to 2 digit CPV codes and NUTS0 

(country) codes. 

As a result of linking two complete databases, on the one hand public 

procurement tenders above the EU thresholds, on the other hand EC/CJEU decisions 

relating to these tenders, our database and analysis together encompass the full 

population of observational units relevant for assessing the anticorruption 

effectiveness of the EC/CJEU. In other words, aside the few missing data points and 

data errors, our study can claim to represent a complete assessment of the EC and 

CJEU as anticorruption actors in public procurement. 

Table 2. Distribution of contracts according to treatment category and level, 

2009-2014 

Treatment level N % 

no EC/CJEU intervention 1,476,454 62.44 

market-level intervention 22,342 0.94 

national-level intervention 865,885 36.62 

Total 2,364,681 100.00 

 

4.3 Indicators of corruption risk in public procurement 

Developing comparative indicators of institutionalised grand corruption in public 

procurement for all EU27 countries represents a methodological innovation of this 

report. The approach closely follows the corruption risk indicator building 

methodology developed by the authors. It makes use of a wide range of public 

                                                           
63

 CPV=Common Procurement Vocabulary. For more info see: http://simap.europa.eu/codes-and-

nomenclatures/codes-cpv/codes-cpv_en.htm. 
64

 NUTS=Nomenclature of territorial units for statistics. For more info see: 

http://epp.eurostat.ec.europa.eu/portal/page/portal/nuts_nomenclature/introduction. 

http://simap.europa.eu/codes-and-nomenclatures/codes-cpv/codes-cpv_en.htm
http://simap.europa.eu/codes-and-nomenclatures/codes-cpv/codes-cpv_en.htm
http://epp.eurostat.ec.europa.eu/portal/page/portal/nuts_nomenclature/introduction


 
  

70 
 

procurement ‘red flags’ (Charron, Dahlström, Fazekas, & Lapuente, 2015; Fazekas, 

Chvalkovská, Skuhrovec, Tóth, & King, 2014; Fazekas et al., 2016). 

The measurement approach exploits the fact that for institutionalised grand 

corruption to work, procurement contracts have to be awarded recurrently to 

companies belonging to the corrupt network. This can only be achieved if legally 

prescribed rules of open, fair, and transparent competition are circumvented. By 

implication, it is possible to identify the input side of the corruption process, or the 

fixing of procedural rules to limit competition, and the output side of corruption, or 

signs of limited competition. By measuring the degree of unfair restriction of 

competition in public procurement by modelling such input-output relations, a proxy 

indicator of corruption can be obtained. Full details of the measurement approach and 

the resulting Corruption Risk Index can be found in Appendix B. 

5. Methodology 

The goal of the empirical analysis is to identify the causal impact of EC/CJEU 

decisions on corruption risks in Member State public procurement practice. To this 

end, the most appropriate strategy is to compare the contracts before and after the 

decision implementation date in terms of corruption risks (CRI). As the 

implementation date is not clear in every case and the speed of national legal systems 

to implement a decision may vary, no sharp threshold can be applied, instead a fuzzy 

one (Imbens & Wooldridge, 2009). In addition, one might argue that the start of an 

EC/CJEU proceeding already changes behaviour just like in the introductory example 

from Hungary. Hence, different time horizons for comparing tenders before and after 

a decision implementation date will be applied in order to get a robust estimation of 

the causal impact. We directly test our hypotheses in the contract-level database by 

observing the dynamics of markets which received an EC/CJEU decision. In other 

words, we test how the average market behaviour changes as a result of a decision. 

In order to identify the causal impact, it is imperative that the EC/CJEU decisions 

are exogenous to most actors in public procurement markets affected in Member 

States, meaning domestic actors cannot manipulate the decisions. Given the 

remoteness and unpredictability of EC/CJEU decision making to most domestic 

public procurement actors (e.g. decisions receive scant media coverage in domestic 

press), we consider this condition satisfied. 

 

6. Results 

6.1 Characteristics of contracts in markets with EC/CJEU decisions 

In order to lay the foundation for hypothesis testing, the contracts on markets with 

EC/CJEU decisions are described in some detail as they represent a rather particular 

sample compared to the overall public procurement market. First, the corruption risk 
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profile of contracts awarded in markets with an EC/CJEU decision is explored (Table 

3). As their average CRI is significantly and substantially higher (~10% higher) than 

the rest of the public procurement market of the EU, it is suggested that EC/CJEU 

decisions are relatively well-targeted, that is they intervene in markets which are of 

higher risk in general. This underpins our assumption that the EC and CJEU public 

procurement decision making bodies are not captured by any corrupt group in 

Member States. 

Table 3. Summary corruption risk indicators of contracts which received or not 

a targeted EC/CJEU decision 

EC/CJEU decision 

received? 
mean p50 

standard 

dev. 
N 

No 0.208 0.167 0.177 1,072,555 

Yes 0.239 0.167 0.201 19,800 

Total 0.209 0.167 0.178 1,092,355 

Note: the difference in group means is significant at the 5% level 

 

Second, when looking into the country distribution of contracts in markets with 

EC/CJEU decision, it is remarkable that some countries are completely missing 

(Table 4). For example, one of the highest corruption risk countries of Europe, 

Slovakia, has not received a single decision according to our definition above. 

Overall, 16 Member States are part of the detailed analysis. 

Table 4. Country distribution of tenders influenced by EC/CJEU decisions 

Targeted interventions  Broad interventions 

Country N %  Country N % 

AT 196 0.88  BG 32,543 3.76 

BG 880 3.94  CY 4,872 0.56 

DE 10,393 46.52  ES 111,065 12.83 

EE 341 1.53  LV 56,148 6.48 

ES 640 2.86  NL 28,042 3.24 

GR 129 0.58  PL 546,360 63.1 

HU 112 0.5  PT 10,333 1.19 

IT 5,806 25.99  SE 42,901 4.95 

LU 72 0.32  SI 33,621 3.88 

NL 730 3.27     

PL 1,013 4.53     

PT 53 0.24     

RO 725 3.25     

SE 251 1.12     

SI 100 0.45     

UK 900 4.03     

Total 22,342 100.00  Total 865,885 100.00 
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6.2 The impact of EC/CJEU decisions on corruption risks 

First, the overall effect of EC/CJEU decisions is explored without controlling for any 

contract-level characteristics, simply exploiting the similarities in contracts a few 

months before and after the implementation date of the relevant EC/CJEU decisions. 

This approach assumes a sharp design, a quick and decisive implementation of 

EC/CJEU decisions, which carries the advantage of simplicity and clear 

methodological foundation. The simple comparison of average CRI scores between 

the two groups of contracts yields strikingly different results in the case of broad 

interventions as opposed to targeted interventions. On the one hand, broad 

interventions don’t seem to have the hypothesized impact at all, overall the difference 

in group means is very small and in the opposite direction than expected (Table 5). In 

order to keep the analysis focused on the most relevant, that is targeted EC/CJEU 

decisions, only the detailed results of this sample is reported. Full calculations can be 

obtained from the authors. Substantively, regression analysis leaves the conclusion 

that broader EC/CJEU decisions have indiscernible effect on corruption risks 

unaltered. It is unclear whether this conclusion due to the larger number of 

confounding factors at the national level or due to the actual lack of effectiveness. 

Table 5. Simple comparison of group CRI means one year before and after the 

broad EC/CJEU intervention 

Group 
N Mean Std. error Std. deviation 

95% confidence 

interval 

before 142,634 0.229 0.000 0.159 0.228 0.230 

after 125,562 0.234 0.000 0.158 0.233 0.235 

Diff. 

(after-

before) 
 

0.005 0.001 
 

0.004 0.006 

 

In the case of targeted interventions, the difference in group CRI mean scores is 

exactly as hypothesized and quite substantial. Contracts one year after the 

implementation date of the EC/CJEU decision have about 10% lower CRI than 

contracts one year before ( 

Table 6). 

Table 6. Simple comparison of group CRI means one year before and after the 

targeted EC/CJEU intervention 

Group 
N Mean 

Std. 

error 

Std. 

deviation 

95% confidence 

interval 

before 3821 0.238 0.003 0.185 0.232 0.244 

after 3874 0.215 0.003 0.197 0.209 0.222 

Diff. (after-

before)  
-0.023 0.004 

 
-0.032 -0.014 
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Another, more detailed look at the effect of targeted EC/CJEU decisions is 

offered by Figure 1 which depicts the average CRI scores in terms of the number of 

days before and after the decision implementation date. The findings are in line with 

our hypothesis: contracts awarded right after the EC/CJEU decision implementation 

date carry lower corruption risk than contracts awarded just before: by about 0.06 

points lower CRI, or one third standard deviation. This roughly amounts to moving a 

market from the corruption risk level of an average Czech contract to an average 

German contract. Interestingly, as time passes after the implementation date, 

corruption risks climb back to their prior value. This may signal that EC/CJEU 

decisions only have a short-term impact or it may be that the effect of any decision is 

simply overridden by other factors more general to the country, masking the positive 

impact over time. More research is needed to tease out the reasons for changing 

patterns over time (Conant, 2002). 

Figure 1. Mean CRI conditional on the time-distance from the targeted 

EC/CJEU decision implementation date, number of days, 2009-2014 

 

This analysis nevertheless is somewhat problematic because the implementation 

date is not always clearly discernible and the actual implementation may be somewhat 

earlier or later than the official date as discussed in the methods section. In order to 

provide an alternative assessment a standard regression approach is employed with a 

binary variable indicating whether the contract was awarded before or after the 

EC/CJEU decision’s implementation date (  
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Table 7). This regression is restricted to contracts one year before or after the 

implementation date to strike a balance between short and long term effects (findings 

are qualitatively the same, albeit of larger magnitude with shorter time-periods).  

Four different linear regression models are presented in   
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Table 7 each of which presents CRI as the dependent variable. Some of the 

models contain controls for country, year, main product market (2 digit CPV), log 

contract value, contracting body type (e.g. local body), and contracting body sector 

(e.g. health care). Model 1 provides an estimation closest to the above simple 

comparisons of group means. It contains no control variables on the dummy for the 

before-after the implementation date of the EC/CJEU targeted decision. The results 

reinforce our prior finding. EC/CJEU decisions decrease corruption risks, in this 

specification by 0.02 CRI points. Model 2 conducts the same analysis, but this time 

controlling for the full set of potential confounding factors. Underpinning our 

understanding that the findings are not driven by alternative explanations, the 

inclusion of controls decreases effect size only to a small degree. Model 3 and 4 

present the same specification as model 2, however on restricted samples: model 2 is 

run only on high corruption risk countries (average national CRI higher than 0.25) 

such as Italy or Bulgaria; while model 4 is run on low to medium corruption risk 

countries (average national CRI lower than 0.25) such as Austria or Sweden. Contrary 

to our expectations, the effect is more than 9 times bigger in high corruption risk 

countries than in countries of low to medium corruption risk, with the effect 

insignificant in low corruption risk countries. 

The so-measured impact of EC/CJEU decisions on corruption risks in public 

procurement, nevertheless, is also consistent with the interpretation that it is strategies 

of corruption which change rather than the actual level of corruption as a result of 

EC/CJEU judgements. As the corruption risk measurement methodology can only 

capture a subset of corruption strategies used across the EU, this alternative 

explanation cannot be excluded. As long as the measured red flags capture the most 

widely used and easy-to-implement corruption strategies the results are robust. 

However, in the absence of data on trade-offs between different measured and non-

measured strategies this question remains open. Further data collection on public 

procurement corruption strategies can shed better light on this interpretation issue. 
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Table 7. OLS regression results, 1 year before and after EC/CJEU decision 

implementation date 

Model (1) (2) (3) (4) 

Dependent variable Corruption Risk Index 

After EC/CJEU 

decision 
-0.023*** -0.009* -0.055*** -0.006 

 (0.000) (0.042) (0.000) (0.284) 

Control variables N Y Y Y 

Country N Y Y Y 

Year N Y Y Y 

Product market N Y Y Y 

Log contract value N Y Y Y 

Contr.body type N Y Y Y 

Contr.body sector N Y Y Y 

N 7695 7618 1839 3444 

R-squared 0.004 0.524 0.250 0.603 

Note: p-value in parentheses; ***=significant at 0.1% level; **=significant at 1% 

level; *=significant at 5% level 

 

7. Conclusions and further work 

The empirical analysis indicates that in general the European Commission and the 

Court of Justice of the European Union can contribute to controlling corruption in 

public procurement under some circumstances. Interventions requiring countries to 

amend their national legislation are statistically indistinguishable from other trends 

occurring on public procurement markets. Targeted interventions which directly 

prohibit market-specific practices such as tendering conditions used to exclude 

bidders in say highway construction, appeared to have a discernible impact on 

corruption risks of the specific markets treated. The effect size on targeted 

interventions is of moderate magnitude, they decrease corruption risks by 0.01-0.06 

CRI or roughly moving a market from the corruption risk level of an average Czech 

contract to an average German contract. This reinforces our prior theoretical 

expectations. This effect is predominantly driven by high corruption risk countries, 

with only a small insignificant effect in low to medium corruption risk ones. This 

suggests that the EU is able to foster anticorruption especially in the relative absence 

of domestic good government institutions. Nevertheless, an alternative explanation to 

the empirical material cannot be excluded, namely that the observed improvement in 

corruption risks is simply due to shifting corruption strategies to less easily visible 

ones rather than decreasing the overall level of corruption. Assuming that widely used 

and easily measurable corruption techniques are the least costly for corrupt groups, 

EC/ECJ decisions forcing such groups to use more costly methods could still foster 

public good. Further research using additional qualitative and quantitative data could 

shed more light on this open question. 

Our results merit further investigation in order to establish the robustness of the 

findings and to track more long term effects. In particular, the detailed understanding 
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of the causal mechanism that is set in motion following an EC/CJEU decision and its 

impact on public procurement market behaviour present attractive avenues for future 

work. This report could only look at the relationship between the starting and end 

points without data on the processes at play. In addition, a more precise measurement 

of the decision implementation date could advance the robustness of findings. 

Nevertheless, the present findings enable us to draw some tentative policy 

conclusions. Given the central importance of public procurement for political 

corruption and government favouritism, extending the remedial powers of the 

European Commission and the Court of Justice of the European Union could further 

broader good governance goals. 
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APPENDIX A: EC/CJEU decisions used for statistical analysis 

 

Table 8. List of EC/CJEU decisions’ official EU identification numbers which 

were used for the statistical analysis (EC/CJEU documents relating to the same 

case are included in the same cell) 

CJEU judgements EC opinions 

C-159/11 IP/10/1233 

C-161/13 IP/10/1240 IP/10/306 

C-182/11 C-183/11 IP/10/1442 

C-19/13 IP/10/1558 

C-277/13 IP/10/302 

C-292/12 IP/10/815 

C-386/11 IP/11/1120 

C-465/11 IP/11/1266 (IP/12/1249) 

C-526/11 IP/11/1441 

C-549/13 IP/11/430 

C-561/12 IP/12/1020, MEMO/12/708 

C-94/12 IP/12/290 

T-183/10 IP/12/416 

T-48/12 IP/12/533 

 

IP/12/76 

 

IP/13/965, MEMO/12/708 

 

MEMO/13/1005  MEMO/14/470 IP/14/807 

 

MEMO/13/261 

 MEMO/13/583 

 MEMO/14/293 

 MEMO/14/470 
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APPENDIX B: The corruption risk index 

Defining the corruption risk index 

The simplest indication of restricted competition in line with our theoretical definition 

is when only one bid was submitted in a tender on an otherwise competitive market 

which typically allows for awarding contracts above market prices and extracting 

corrupt rents (output side). Such a corrupt outcome must be supported by 

characteristics of the tendering procedure that are in the hands of public officials who 

conduct the tender and allow for competition restriction to happen (input side) 

(Fazekas et al., 2016). The composite indicator, which we call the Corruption Risk 

Index (CRI), captures these input-output relationships and represents the probability 

of corrupt contract award in public procurement. It is defined as follows: 

 CRI
i
 = Σj wj * CIj 

i 
 (1) 

 Σj wj = 1 (2) 

 0 ≤ CRI
i
 ≤ 1 (3) 

 0 ≤ CIj
i
 ≤ 1 (4) 

where CRI
i
 stands for the corruption risk index of contract i, CIj 

i
 represents the jth 

elementary corruption indicator observed in the tender of contract i, and wj represents 

the weight of elementary corruption indicator j. Elementary corruption indicators can 

be either corruption inputs or outputs. CRI = 0 indicates minimum corruption risk 

while CRI=1 denotes maximum corruption risk observed. Based on qualitative 

interviews of corruption in the public procurement process, a review of the literature 

(OECD, 2007a; Pricewaterhouse Coopers, 2013; World Bank, 2009), and regression 

analysis, we identified the components of the CRI in addition to single bidding: 

1. A simple way to fix tenders is to avoid the publication of the call for tenders in 

the official public procurement journal as this would make it harder for 

competitors to prepare a bid. This is only considered in non-open procedures 

as in open procedures publication is mandatory. 

2. While open competition is relatively hard to avoid in some tendering 

procedure types such as open tender, others such as invitation tenders are by 

default much less competitive; hence using less open and transparent 

procedure types can indicate the deliberate limitation of competition, hence 

corruption risks. 

3. If the advertisement period, i.e. the number of days between publishing a 

tender and the submission deadline, is too short for preparing an adequate bid, 

it can serve corrupt purposes; whereby the issuer informally tells the well-

connected company about the opportunity well ahead.  
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4. Different types of evaluation criteria are prone to fiddling to different degrees, 

subjective, hard-to-quantify criteria often accompany rigged assessment 

procedures as it creates room for discretion and limits accountability 

mechanisms. 

5. If the time used for deciding on the submitted bids is excessively short or 

lengthened by legal challenge, it can also signal corruption risks. Snap 

decisions may reflect premediated assessment, while legal challenge and the 

corresponding long decision period suggests outright violation of laws.  

For continuous variables above such as the length of advertisement period, thresholds 

had to be identified in order to reflect the non-linear character of corruption. This is 

because most values of continuous variables can be considered as reflections of 

diverse market practices, while some domains of outlier values are more likely 

associated with corruption. Thresholds were identified using regression analysis, in 

particular analysing residual distributions (for more on this see (Fazekas et al., 2016)). 

We restricted the sample in two ways: 1) Competitive markets: we only examine 

tenders in markets with at least 10 contracts awarded throughout 2009-2014, where 

markets are defined by product type (CPV level 3) and location (NUTS level 1) 

within each country. 2) Regulated tenders: we only used those tenders which are 

above EU thresholds in order to avoid the noise of too small contracts and voluntary 

reporting which follows erratic patterns across countries and over time. These 

together removed 17% of the observations. 

Table 9. Summary of elementary corruption risk indicators 

Proc. 

phase 
Indicator name Indicator values 

submission 

Call for tenders 

publication (non-open 

procedures) 

0=call for tender published in official journal  

1=NO call for tender published in official journal 

Procedure type 

0=open 

1=non-open (accelerated, restricted, award 

without publication, negotiated, tender without 

competition) 

Length of 

advertisement period 

Number of days between the publication of call 

for tenders and the submission deadline 

assessment 

Weight of non-price 

evaluation criteria 

Sum of weights for evaluation criteria which are 

NOT related to prices 

Length of decision 

period 

number of days between submission deadline and 

announcing contract award 

outcome 
Single bidder contract 

(valid/received) 

0=more than 1 bid received 

1=1 bid received 
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In addition to the identification of thresholds in continuous variables, regression 

analysis was also used to identify ‘red flags’ which are most likely to signal 

corruption rather than any other phenomena such as low administrative capacity. 

Ultimately, those variables and their categories were selected which were large and 

significant predictors of single bidder contracts. The regression set-up controlled for a 

number of likely confounders of bidder numbers: (1) institutional endowments 

measured by type of issuer (e.g. municipal, national), (2) product market and 

technological specificities measured by CPV division of products procured, (3) 

contract size (log contract value in EUR), and (4) regulatory changes as proxied by 

year of contract award. 

The logic of regression analysis is the following: if in a certain country, not 

publishing the call for tenders in the official journal for open procedures is associated 

with a higher probability of a single bidder contract award, it is likely that avoiding 

the transparent and easily accessible publication of a new tender is typically used for 

limiting competition. This would imply that call for tenders not published in the 

official journal becomes part of the analysed country’s CRI. Taking another example, 

if we found that leaving only 5 or fewer days for bidders to submit their bids is 

associated with a higher probability of a single bidder contract compared to periods 

longer than 20 calendar days (a more or less arbitrary benchmark category), this 

would indicate that extremely short advertisement periods are often used for limiting 

competition. Then this would provide sufficient grounds to include the ‘5 or fewer 

days‘ category of the decision period variable in the CRI of the country in question. 

Following this logic, in addition to the outcome variable in these regressions (single 

bidder) only those variables and variable categories are included in CRI which are in 

line with a rent extraction logic and proven to be significant and powerful predictors 

Once the list of elementary corruption risk indicators is determined with the help of 

the above regressions, each of the variables and their categories receive a component 

weight. As we lack the detailed knowledge of which elementary corruption technique 

is a necessary or sufficient condition for corruption to occur, we assign equal weight 

to each variable and the sizes of regression coefficients are only used to determine the 

weights of categories within variables. For example, if there are four significant 

categories of a variable, then they would get weights 1, 0.75, 0.5, and 0.25 reflecting 

category ranking according to coefficient size. The component weights are normed so 

that the observed CRI falls between 0 and 1. 

Validity of the Corruption Risk Index 

While the validity of the corruption risk indicator predominantly stems from its direct 

fit with the definition of high-level corruption in public procurement and the 

theoretical model of corrupt rent extraction, its association with widely used survey-

based macro-level corruption indicators as well as with micro-level objective 

indicators of corruption risks underpin its validity. Below, such tests of validity are 

briefly discussed. 
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The corruption risk indicator (as a 2009-2013 average per country using number of 

contracts) correlate as expected with widely used perception-based corruption 

indicators such as the World Governance Indicators’ Control of Corruption and 

Transparency International’s Corruption Perception Index (Table 10) (Kaufmann, 

Mastruzzi, & Kraay, 2010; Transparency International, 2012). In addition, a 2013 

Eurobarometer survey of bidding companies’ experience of corruption across the EU 

provides the most directly comparable survey-based indicator of corruption in public 

procurement, which also co-varies with CRI as expected (TNS Opinion and Social, 

2013). 

Table 10. Bivariate Pearson correlation between the ‘objective’ measure of 

corruption (CRI) and survey-based indicators, on the country level, 2009-2014 

variable CRI N 

WGI – Control of Corruption -0.7612* 27 

TI - Corruption Perceptions Index -0.7558* 27 

Eurobarometer company corruption perceptions 0.6791* 25 

Source: TED, (Kaufmann, Kraay, & Mastruzzi, 2009; TNS Opinion and Social, 2013; 

Transparency International, 2012) 

Note: * = significant at the 5% level 

In order to visually demonstrate the above described correlation, we depict the 

average 2009-2013 CRI of EU countries along with their WGI Control of Corruption 

score (Figure 2).  

Figure 2. Bivariate relationship between WGI-Control of Corruption (2013) and 

CRI (period averages for 2009-2013), EU-27 
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Source: TED 

In addition to macro-level evidence of validity, two micro-level ‘objective’ risk 

indicators are employed for further exploring validity: procurement suppliers’ country 

of origin and contract prices. It is expected that higher corruption risk contracts are 

won by companies registered in tax havens as their secrecy allows for hiding illicit 

money flows (Shaxson & Christensen, 2014). In line with our expectations there is a 

marked and significant difference in the CRI of foreign companies registered in tax 

havens versus those which are not all across the EU: 0.27 versus 0.25 respectively 

(Ncontract=27,888). 

We also expect corruption to drive prices up. A simplistic, albeit widely used, 

indicator of price in the absence of reliable unit prices is the ratio of actual contract 

value to initially estimated contract value (Coviello & Mariniello, 2014). As expected 

CRI is associated with a higher price ratio. Contracts with 1 CRI higher are associated 

with 19% higher contract value even after controlling for major explanatory factors of 

contract prices such as country of economic sector (Table 11). 

Table 11. Linear regression explaining relative contract value, EU26, 2009-2014 

dependent variable 

relative contract value (contract price/estimated 

price) 

independent variables  

CRI 0.189 

sign. 0.000 
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each regression contains constant 

controls: sector of contracting entity, type of contracting entity, year of contract award, 

country of contract award, main product market of procured goods and services, and 

contract value 

N 501,185 

R
2
 0.13 

Source: TED, relative contract values equal or smaller than 1 




